
STATE OF NEI^I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

MIKE NASTI SAND CO. INC.
For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat lon or a Refund

AFFIDAVIT OF MAILING

of Highway Use
Taxes under  Ar t ic le$) 2L o f  the
Tax Law for the >ntsl<t3'>ot Period (s)

O c t o b e r  1 ,  1 9 6 8  -  M a r c h  3 1 ,  l 9 7 L

State of New York
County of Albany

Violet Walker , being duly sworn, deposes and says that,

she is an employee of the Department of Taxation and Finance, over 18 years of

age,  and tha t  on  the  l4 thday  o f  June ,1977,  she served the  w i th ln

Notice of Determination by (r*trtqnffrrd9 mail uponPitaro, Digangi &
Gal lagher ,  Esgs .

(representat ive of)  the pet i t ioner ln the wlthin proceeding'

by enclosing a true copy thereof ln a securely seaLed postpald rrrapper addressed

as fo l lows:  P i ta ro ,  D igang i  &  Ga l lagher ,  Esqs .

LO7-2L Qtreens Boulevard
Forest Hi l ls,  New York

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off lc ial-  depository) under the excLusive care and custody of

the Unlted States Postal  Service withln the State of New York.

That deponent further says that the sald addreasee ls the (representative

of the) pet i t ioner hereln and that the address set forth on said l rrapper ls the

last known address of the (representat ive of the) pet l t loner.

Sworn

l_4th

to before

d a y  o f

/

me this

June

rA-3 (2/76)

,  L977.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MIKE NASTI SAND CO., INC.

For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determlnat lon or a Refund

AFFIDAVIT OF MAILING

of Highway Use
Taxes under Art ic le{s) 2L
Tax Law for the Year(s) oo<ltrxlod(x)

to /L/68 3/3I /7L

State of New York
County of Albany

Vio le t  Walker , being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  l4 thday  o f  June ,  L977,  she served the  w l th in

Notice of Determination by Qcrro<!6{.r*) mail upon Mike Nasti Sand Co.e

($affXfereeS*fpof) the petitloner in the within proceedlng'

enclosing a true copy thereof in a secureLy sealed postpaid r traPper addreseed

f o l l o w s :  M i k e  N a s t i  S a n d  Q o . r  I n c .
180 Town Line Road
Kings Park, New York 1L754

and by deposit lng same enclosed in a postpaid properLy addressed wrapper in a

(post of f lce or off ic ial  depository) under the exctusLve care and custody of

the United States Postal .  Servlce withln the State of New York.

Thar deponent further says that the said addresaee is the (rcnxueeourxllrg(

r*>obe* petit,loner herein and that the address set forth on said wrapper ls the

last known address of the +?eF[fts3rdfftX8$)6<5t>A$6t petltloner.

of the

by

a s

Sworn

14th

before me thlsto

d a

rA-3 (2/76)

, L g 7 l



STATE TAX COMMISSION

r

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

dt\rnc L4, l97l

Ultc mrtl Ernd Corr Ine.
180 lonn l,Lnc Road
Klngr Prrlt, tlrrr Yor* 11754

Gnntlurcn r

Please take notice of the &tl,cr of Dctcrnrlnrtlon
of  the State Tax Commission enclosed herels i th .

Pl"ease take further notice that pursuant to
Sect ion(s) 5lO of the Tax Law, anY
proceeding in court to revieet an adverse deci-
sion must be cormnenced within tO dayC
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund attowed in accordance with this
decision or concerning any other matter relat ive
hereto rnay be addressed to the undersigned. They
will be referred to the proper pa

v

Enc .

cc :  Pe t i t i one r t s  Rep re

Lng l[ax ttrrrlng Offlcc
t i v e :

Taxing Bureau's Representat ive:

A D O R E S S  Y O U R  R E P L Y  T O

TEL EPH.NE:,r r r,!!?:l?! t

rA -1 .  12  (L /7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat ter  o f  the Appl icat ion

O I

MIKE NASTI SAND CO. ,  INC.

to Review a Determination or for Refund
of  Highway Use Taxes under  Ar t ic le  21
of the Tax Law for the periods October I,
l 968  th rough  March  3 I  ,  I 97 I  .

DETERMINATION

Mike  Nas t i  Sand  Co .n  Inc . ,  IB0  Town  L ine  Road ,  K ings  Park ,

ir lew York LI754, f i led an application to review a determination or for

refund of highway use taxes under Art icle 2L of the Tax Law for the periods

Oc tobe r  l ,  I 968  t h rough  March  3 I  ,  1971  .  ( f i i e  t r t o .  0 -000 I345 ) .

A formal  hear ing was held at  the of f ices of  the State Tax Commiss ion,

Two World Trade Center, New York, New York, before Solomon Sies,

Hear ing  O f f i ce r ,  on  November  17 ,  L976  a t  1 :15  P .M.

The appl icant  appeared by Pi taro,  Digangi  & Gal iagher ,  (V incent  L.  i -
/

P i taro,  Esq . ,  o f  counsel ) .  The Miscel laneous Tax Bureau appeared by

Pe te r  C ro t t y ,  Esq . ,  ( James  A .  Sco t t ,  Esq .  and  Lou is  Sen f t ,  Esq . ,  o f  I

counse l ) .
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ISSU-s_

i .  Whether or not the overweight violations by the applicant in

I970 were properly projected for periods pri.or to 1970 and subsequent thereto.

I i .  Whether or not the Miscellaneous Tax Bureau presented proof

wi th  respect  to  a l leged understated mi leage on appl icant 's  f leet  o f  t rucks

dur ing  the  aud i t  pe r iod ,  assessed  i n  the  amoun t  o f  $g  ,078 .50 ,  as  ad jus ted .

Fr_N.D_LN_qS__qL_EA_CJ_

I  .  On February 17 ,  L972,  the Miscel laneous Tax Bureau issued an

Assessment  of  Unpaid Truck Mi ieage Tax against  the appl icant ,  Mike Nast i

Sand  Co . ,  I nc . ,  f o r  t he  pe r iod  Oc tobe r  I968  th rough  March  L97L ,  i n  t he

amoun t  o f  $9 ,778 .29 ,  p lus  pena l t y  and  i n te res t  o f  $1  ,962 .90 ,  f o r  a  to ta l

o f  $1 0 ,7  4L .L9 .  The appl icant  f i led a t imely  request  for  a  hear ing.

2.  On Juiy  L7 ,  L972 ,  the Miscel laneous Tax Bureau adjusted the

or ig ina l  assessment  as a resul t  o f  in formal  conferences held on June I

and  June  23 ,  I 972 .  The  ad jus ted  add i t i ona l  t ax  amoun ted  t o  $7 ,599 ,26 ,

w i th  pena i t y  and  i n te res t  o f  $ t  , 72 I  . 36 ,  f o r  a  to ta l  o f  $9 ,320 .62 .  The

applicant f i led a t imely request for a hearinq with respect to the adjusted

assessmen t .

3 .  The  app l i can t ,  M ike  Nas t i  Sand  Co . ,  Tnc . ,  i s  a  domes t i c

corporation organized under the laws of the State of New York, maintaining

i ts  pr inc ipa l  p lace of  bus iness in  Farmingdale,  New York.  The appl icant

is  a  carr ier  engaqed in  the haui ing of  sand,  gravel ,  e tc . ,  pr imar i ly  in

Nassau and Suf fo lk  count ies,  New York State.
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4.  The or ig ina l  assessment  inc luded addi t ional  t ruck mi leaqe

tax  i n  t he  amoun t  o f  $4 ,506 .7G,  based  on  ove rwe igh t  v io la t i ons  by  the

appl icant  in  I970.  I t  a lso inc luded a l leged understated mi leage,  based on

repa i r  b i l l s .  The  rev i sed  assessmen t  gave  the  app l i can t  c red i t  f o r  36 ,000

of f - road mi Ies.

5. The examiner who conducted the audit on the oriqinal

assessment  c l id  not  appear  at  the hear ing.  Her  work dreets  were not

available, They were apparently lost and could not be produced. There

was insuff icient evidence adduced at the hearing to warrant a f inding that

the re  was  an  omiss ion  o f  app rox ima te l y  130 ,000  m i les .  Tes t imony  was

adduced on behalf of the applicant to the effect that some of the repair bi l ls

indicated erroneous mileage. The applicant was not given ful l  credit for

off-road hlghway use mileage. The original examiner refused to take a

reading of  the odometers of  the t rucks.  A wi tness on behal f  o f  the appl icant

testi f ied that the odometers were read every day and that a check on the

mi leage was made by a reading of  the Sinc la i r  pump meters as to  the fue l

consumed.  Notebooks were presented to  ind icate the d iesel  fue i  used

dur ing the per iods under  audi t ,  and the of f - road mi ieage of  the t rucks.

6. The examiner projected the overweight violations for the

ent i re  audi t  per iod,  namely,  for  the year  I970 and for  the per iods pr ior

to  I970,  and a lso subsequent  thereto cover ing a th i r ty  month per iod.

7 .  The appl icant  conceded the overweiqht  v io la t ions in  I970.
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B. The applicant contends that i t  f i led amended returns claiming

a  re fund  o f  $781 .76  on  June  26 , I974 ,  cove r ing  the  aud i t  pe r iod  i nvo l ved .

Such amended returns were not offered in evidence, nor was there any

testimony presented in connection with the aforesaid ai legation.

coNElusIoNS oF LLly

A. That  the appl icant 's  c la im for  a  refund of  $781 .76 be and the

same is  hereby denied.

B .  Tha t  t he  ad jus ted  m i leage  e r ro r  i n  t he  amoun t  o f  $3 ,078 .50  be

and the same is  hereby cancel led.

C. That the projection with respect to the overweight violations for

per i .ods other  than the ca lendar  year  1970 is  er roneous.

D.  That  in  accordance wi th  Conclus ion "C" supra,  the amount  of

52,643.07,  represent ing overweight  v io la t ions for  per iods other  than the

calendar  year  1970,  p ius penal ty  and in terest  o f  5422.89 for  a  to ta l  o f

$3 ,065 .96 ,  be  and  t he  same  i s  he reby  cance l l ed .

E. That there is due as addit ional truck mileage tax the amount of

SI  ,440.80,  toqether  wi th  s tatutory  in terest  thereon to the date of  payment .

F .  Tha t  t he  app i i ca t i on  o f  M ike  Nas t i  Sand  Co . ,  I nc . ,  excep t  as

ind icated above,  is  in  a l l  o ther  respects  denied.

DATED: Albany, New York

June L4,  L977

STATE TAX COMMISSION
| / i t ---'-- ,' t

{--t-ot -t $'l :' J,'1 (' (
ESIDENT

EonrnnrssroNgR


